Institute of Licensing submission re the Call for evidence ‘Tobacco and vapes: evidence to support legislation’ 
Licensing 
Do you have evidence or views to provide on retail licensing? 
Yes
We have a significant amount of experience in relation to alcohol licensing for retailers.  The Licensing Act 2003 (“LA2003”) has worked well for the last 20 years with some key learning points along the way which provide an excellent baseline for Tobacco and Vapes licensing. The Institute of Licensing has convened a working group made up of representatives from local authorities, the retail industry and specialist licensing lawyers. There has been a large degree of consensus on many of the issues. This response reflects the group’s views. 	Comment by Sue Nelson: No ability to include via online suvey

Do you agree or disagree with the proposed licensing scheme objectives? 
· Neither agree or disagree
There are mixed views on the proposed licensing objectives, although a consensus that the objectives must be clearly defined and supported by statutory guidance, as is the case with the Licensing Act 2003, with four licensing objectives currently:
· The prevention of crime and disorder;
· Public safety;
· The prevention of public nuisance; and
· The protection of children from harm.

The IoL has advocated for as much alignment as possible with the provisions of the Licensing Act 2003, and the licensing objectives would be an ideal area for such alignment, particularly given that the basic aims and objectives are in tune.
Consideration should be given to a specific ‘Protection of children from harm’ objective rather than leaving this to the wider public health objective.  With the incremental ban on smoking taking effect, protecting children should be given weight as an objective in its own right.  
The public health objective will need to be very clearly defined, and supported by guidance, to avoid it becoming a reason to reject every application for a retail licence. The use of tobacco and vape products does not generally align with promoting public health, unless it relates to the use of tobacco products as a smoking cessation aide.  The experiences under the Liquor Licensing (Scotland) Act 2005 illustrate the issues here, and there have been occasions where objections or representations have been made based on alcohol health statistics in the area (level of alcohol harm related illnesses etc), rather than health impacts linked to the premises in question.
That said, retailers play a critical role in ensuring that tobacco and vape products are sold in a manner that does not encourage uptake among vulnerable groups, particularly children. Licensing can help enforce standards around product placement, marketing, and age verification, thereby reducing exposure and access to harmful substances. A well-designed licensing framework will empower authorities to hold retailers accountable and promote best practices that contribute to a healthier society.
Concerns have been raised about the crime prevention objective, specifically the phrasing: “to ensure that retailers do not pose any undue crime risk.” This wording is overly broad and lacks clarity. It is unclear what constitutes an “undue crime risk,” and without a precise definition, there is a risk that unrelated criminal activity — such as high levels of shoplifting of non-tobacco items — could unfairly impact a retailer’s ability to sell tobacco or vape products.
That said, we note that the crime prevention objective under the Licensing Act 2003 is explained within the relevant statutory guidance as including considerations such as illegal working, or the sale or storage of smuggled tobacco and alcohol, spiking etc., and without doubt, the premises licence can be reviewed if there are concerns relating to crime and disorder in connection with the premises management. There is no mention of a nuisance objective, and this may be appropriate as it will avoid licence holders being held accountable for issues in the wider community, littering for example.   There are also wider environmental considerations though single use vapes and not disposing of electronic devices correctly which will be relevant, as well as anti-social behaviour associated with vape use.
What factors should be taken into consideration when making decisions on the granting of a premises licence?               
This question relates to Premises licences
The LA2003 provides a good basis for this.  Licence applications should include a premises operating schedule including the measures proposed to be taken to promote the licensing objectives. Licences should be granted - subject to mandatory conditions imposed by regulations and other conditions consistent with the operating schedule -where there are no objections.  If relevant objections are received (which must be based on the impact on the licensing objectives), the licensing authority should hold a hearing and consider what is necessary and proportionate to promote the licensing objectives, which might include conditions or restrictions, or in some cases refusal of the licence.  Under the LA2003, regulations govern the application process: Licensing Act 2003 (Premises Licences…) Regulations 2005 and hearing process: Licensing Act 2003 (Hearings) Regulations 2005. They work well and can be readily adapted for the new tobacco and vapes licensing regime. Decisions must be reasoned with a right of appeal to the magistrates’ court.
We are aware that some consider location and proximity to sensitive premises or locations (such as schools, playgrounds etc) should also be considered. However, we consider that this will be extremely difficult to factor into the decision-making process fairly.  There will be many existing retail premises which have operated responsibly for many years selling tobacco (and alcohol) products near schools and similar premises, without any adverse impact on children or vulnerable adults. If, for example, a responsibly run convenience store or supermarket located close to a school has demonstrated that it can be trusted to sell alcohol products under LA2003, why should the position be different with tobacco products? 
Another potential consideration is density.  This is another area which we consider will be extremely difficult to regulate, and there may be unintended consequences of doing so, including over-pricing due to lack of local competition.  Sales of tobacco and vape products do not have a negative cumulative impact on a locality in the way that alcohol sales can. We believe that the regime should focus on ensuring that premises are properly regulated regardless of their location or the number of other premises in the area.
In many cases, premises will also hold a licence to sell alcohol or will have an established history of selling tobacco and vape products.  In these cases, there will be history about the premises management which evidences the suitability of the premises management to sell restricted products.  There are additional controls about the display and advertising of tobacco products which will continue to apply as well as the proposed controls on vape products which will impose similar requirements.
We would support a ‘fast-track’ transition process for existing premises which are already licensed for the sale of alcohol and/or where there is an established history of responsible retailing of tobacco and vape products.  

What factors should be taken into consideration when making decisions on the granting of a personal licence? 
There should be a clear criteria including age, right to work and criminality checks.  Where there are relevant or foreign offences (specified) this should preclude a licence, and consideration should be given to mandatory minimum training requirements.    Applicants should not have had a similar licence (i.e. a personal licence under the LA2003) refused or revoked in the last 10 years.
Consideration, if possible, should be given to linking the personal licence under this new regime with the personal licence under the LA2003.  If this could be done legally, then the mandatory training could include relevant training on tobacco and vapes, and personal licences could be issued as dual licences for both alcohol and tobacco and vapes. This will help to avoid the unnecessary duplication, and cost to retailers, of two different training courses for staff.
Personal licences should have a fixed duration with a renewal process to ensure that records are regularly updated (the renewal period could be significant for example 5 years). 
We strongly recommend that a national database of personal licence holders is arranged from the outset. That way, for example, if an individual has a personal licence revoked in one area, they cannot then apply for another licence in a different area without disclosing the relevant revocation.  Personal licences should be portable, meaning the licence holder can work in any licensed premises once they have their licence.

Should factors affecting decisions on the granting of licences be shaped by local priorities or nationally set criteria, or both?
There are different views on this, but predominantly we support a nationally set criteria.  Local authorities must be empowered to make their own decisions on premises operating in their area but should do so within a national framework to ensure consistency.
Local priorities link back to location and density, and we have already set out why these considerations will be extremely difficult with potential unintended consequences. 

How should licensing authorities reach decisions about whether to grant a licence? 
Mirror the Licensing Act 2003 scheme.  The system works well and there is no need to reinvent the wheel for this new licensing regime. Where no representations are made in respect of an application, it should be granted automatically through delegated authority by an officer.  Where representations are made, and not withdrawn, a hearing should be convened before local authority Members, sitting in a licensing committee or sub-committee of at least 3 Members, to consider them and to determine the application. 
Licensing Committees that are established under the Licensing Act 2003, should automatically be made responsible for this licensing regime.  This would mirror the approach taken in section 154(1) of the Gambling Act 2005 which delegates licensing functions to the Committee established under section 6 of the Licensing Act 2003. 
Members should receive appropriate training on determining applications for tobacco and vapes licences.

If there are any other factors that should be considered in the administration of the licensing scheme, please outline them here.
The administration of the licensing scheme should follow the principles already established under Part 3 of the Licensing Act 2003, which provides a robust and transparent framework for decision-making, with regulations setting out the procedures and processes for hearings (i.e. regulations for the application process: Licensing Act 2003 (Premises Licences…) Regulations 2005 and for the hearing process: Licensing Act 2003 (Hearings) Regulations 2005. This is a system that is already well understood by both authorities and operators. Relevant Members (i.e. Councillors on licensing committees), who we have suggested determine controversial applications, are also familiar with and trained in LA2003 hearing processes.
The Licensing Act 2003 includes a requirement that a ‘Designated Premises Supervisor’ (DPS) is named on the licence at all times. This is often the individual in day-to-day control of the management of the premises but may also be, for example, a Regional Manager. This person is the main contact point for the authorities if issues arise. They do not need to always be present when retail sales are made, but act in a supervisory role. Where there is no DPS in place, sales of alcohol are disallowed.  We would support a similar arrangement for tobacco and vape products.
Applications should be advertised by A4 notices displayed on the premises (or boundary) and advertised online through licensing authority websites.  There should be no requirement for newspaper advertising which adds significant costs to applications with, in our view, limited benefit to the public.
There are different views on fee setting, but on balance, a fee structure similar to that under the Licensing Act 2003 provides consistency across the country.  It will be essential that nationally set fees are regularly reviewed and increased in line with inflation (unlike the fees under the Licensing Act 2003).  It should also be mandated that local authorities enable online applications and payments.  Any arrangements for a proportion of the licence fee to be paid to the Weights and Measures authority must be clearly set out nationally to avoid disputes and to provide clarity and certainty.
A national register is essential and should be established from the outset.
We have already commented on the licensing objectives but would emphasise that this needs careful consideration and again we would urge that the Licensing Act 2003 be considered as a blueprint for the new licensing regime.
Rights of entry and inspection must be included within the legislation and enforcement powers must be available to licensing officers as well as trading standards (weights and measures).  We are aware that some will argue that local government reorganisation will address this, but it is not necessarily the case that trading standards and licensing departments will be combined, and the functions and responsibilities are clearly allocated to ‘licensing authorities’ and ‘local weights and measures’ – they are separate bodies even where they both sit within the same department.  Licensing authorities are likely to have more regular interaction with licensed premises and as the licensing authority, must be able to ensure compliance with the legislation.

Please outline any examples of licensing conditions which you believe could be imposed on a premises licence to support the objectives of the scheme. 
Conditions should not duplicate existing legal requirements but instead support compliance and responsible retailing.  
Mandatory conditions (via Regulations) should be attached to every premises licence in relation to:
· Staff training (including legal obligations and responsible retailing practices in addition to keeping records for inspection)
· Age verification policies documented and followed.
· Maintaining records of refused sales
· Maintaining records to demonstrate stock traceability and having these available for inspection by a constable, weights and measures officer, local authority or other duly authorised officer
· Requirement for licence holder to notify the licensing authority of any change in their circumstances, including their name, address or any convictions, cautions or fixed penalties that they have received or changes to their right to work.
· Requirement for all sales of relevant products to be made or authorised by a personal licence holder. 
· Authorisation for staff to make sales whilst a personal licence holder is not on the premises, must be made in writing and be available for inspection.
Local conditions applied by the licensing authority where it is considered necessary to promote the licensing objectives, and proportionate, could include for example requirements relating to 
· CCTV, where required, to be retained for 30 days and made available for inspection by police or authorised officer.
· Licensable hours – which should normally reflect the premises’ full trading hours unless, in exceptional circumstances, they need to be limited to promote the licensing objectives. 

Please outline any examples of licensing conditions which you believe could be imposed on a personal licence to support the objectives of the scheme.
Requirement for licence holder to notify the licensing authority of any change in their circumstances, including their name, or changes to address or any convictions, cautions or fixed penalties that they have received, or change in right to work etc.

Please provide your views on which licensing conditions could be determined by local councils, and which conditions should be mandatory for all licence holders. 
Mandatory conditions (via Regulations) should be attached to every premises licence in relation to:
· Staff training (including legal obligations and responsible retailing practices in addition to keeping records for inspection)
· Age verification policies documented and followed.
· Maintaining records of refused sales.
· Maintaining records to demonstrate stock traceability and having these available for inspection by a constable, weights and measures officer, local authority, or other duly authorised officer.
· Requirement for licence holder to notify the licensing authority of any change in their circumstances, including their name, address or any convictions, cautions or fixed penalties that they have received, or changes to right to work.
· Requirement for all sales of relevant products to be made or authorised by a personal licence holder. 
· Authorisation for staff to make sales whilst a personal licence holder is not on the premises, must be made in writing and be available for inspection.
· A summary of the premises licence to be prominently displayed in the premises.
Local conditions applied by the licensing authority where it is considered necessary to promote the licensing objectives, and proportionate, could include for example requirements relating to:
· CCTV, where required, to be retained for 30 days and made available for inspection by police or authorised officer.
· Licensable hours – which should normally reflect the premises’ full trading hours unless, in exceptional circumstances, they need to be limited to promote the licensing objectives. 

We note that control of displays and advertising will be set down in the legislation so there will be no need for conditions in this regard.

What is an appropriate fee structure for premises licences and why is this the case? 
There are different views on this with many local authorities (and the LGA) supporting locally set fees whilst the retail industry prefers nationally set fees to ensure consistency across the country.  The difficulties with locally set fees are that they are inconsistent across the country, with a retailer in one area paying a fee that may be significantly different than in another area.  If locally set fees are to be implemented, then we strongly recommend a maximum fee level, similar the arrangements under the Gambling Act 2003.
The Licensing Act 2003 includes nationally set fees banded according to the rateable value of the premises.  This is consistent for retailers.  The controversy around the Licensing Act fees stems from the fact that they have not been reviewed in the last 20 years and so do not now cover the costs of administering the licensing regime by the licensing authority.  In real terms, the Band A premises application fee (£100) would now be £178 based on inflation according to the Bank of England inflation calculator.[footnoteRef:1]    [1:  https://www.bankofengland.co.uk/monetary-policy/inflation/inflation-calculator ] 

On balance, we would support a national fee framework with an annual review based on inflation.  The fee structure must include an initial application fee and an annual fee payable to the licensing authority, with a system allowing the licence to be suspended and then revoked on non-payment.
It is important that fees are set at a level that reflects, so far as possible, the actual costs to licensing authorities of administering and enforcing the licensing regime, but no more.

What is an appropriate fee structure for personal licences and why is this the case? 
We support a national fee structure for personal licences but consider that personal licences must be subject to review and renewal.  The current position for alcohol personal licences is that they are issued in perpetuity.  20 years on, we have no idea how many personal licences are currently being actively used, or if the licence holder is even alive.  
It has also been suggested that there would be merit in a ‘dual’ licence for alcohol and tobacco.  If this is possible, it would present an opportunity to update many existing personal licences which would be advantageous. 
There is a clear need for a personal licence national database from the outset.  The database should include all licences issued as well as refusals, and revocations etc.

Please provide your views on whether fees should be set at a national or local level. 
We would support a national fee framework with a periodic renewal (including renewal fee).  Licence fees must be set at a level that enables, so far as possible, full recovery of the costs of administering and enforcing the scheme by licensing authorities, but no more, and reviewed regularly to keep up with inflation. 

How long should a licence be granted for? 
Premises licences – in perpetuity to mirror the Licensing Act 2003.  This would be subject to provisions for licences to be surrendered or reviewed and with sanctions including suspension or revocation.
Personal licences – 3 or 5 years
How should the renewal of licences be managed? 
Premises licences would not require a renewal if granted in perpetuity as recommended.  An annual fee would be payable, with consequences that the premises licence could be suspended and eventually revoked on non-payment.
Personal licences should be granted for a limited period (recommended 3 or 5 years) with a renewal process via the original licensing authority.   This would ensure that records are kept updated.  
If the personal licence holder has moved to a new local authority, then procedures could allow them to transfer the licence to the new authority.

How should a retail licensing scheme be administered for online retailers and compliance monitored? 
[bookmark: _Hlk213422724]
The fee structure, licence requirements, and personal licensing obligations should be the same for online retailers as they are for physical premises. This ensures fairness and avoids creating competitive or regulatory imbalances between different business models. Online retailers should not be disadvantaged by higher fees or more complex requirements, nor should they benefit from reduced oversight.
Compliance monitoring for online retailers presents unique challenges, particularly around age verification and delivery accountability. We recommend that online retailers be subject to the same licensing conditions as physical retailers, with additional emphasis on:
· Robust age verification at the point of sale (i.e. Online) – potentially using Digital ID.
· Record-keeping and audit trails for online transactions involving age-restricted products.
· Clear accountability for third-party delivery partners, including age checks at the point of delivery.  Consideration should also be given to specific conditions around 3rd party deliveries and age verification, and who is responsible. 
Consideration should also be given to including an offence of delivering a product to someone who is underage, similar to section 151 of the Licensing Act. This would ensure accountability and legal obligations on 3rd party delivery services as well as licence holders. 
Licensing authorities should have the ability to inspect and audit online operations, just as they do with physical premises. This may require enhanced digital reporting or cooperation with platform providers and delivery services.
A physical address should be provided for the licence holder, even if their business is based online, to enable proper regulatory oversight, accountability and, if necessary, enforcement.

Please provide evidence of any exemptions which you believe are necessary as part of the retail licensing scheme. 
The only exemption should relate to smoking cessation medical prescriptions which we assume would not be included in the definition of ‘sales’.  Consideration might also be given to wholesale only businesses, but only where there are no sales other than to retailers.


How can the licensing scheme be implemented effectively? 
An appropriate transition period will be essential with clear government guidance, Regulations setting out application, hearing and transition procedures, and prescribed forms available from the outset.
This will require appropriate new burdens funding for licensing authorities to enable them to recruit the additional resources that will be required to implement the scheme effectively.
Training will be essential for local authority staff on the specific requirements, and to Members who we have suggested should determine controversial applications. The Institute of Licensing will be well placed to assist in developing training standards and in delivering training to all parties, as we currently do in many other fields of licensing.  
Consideration should be given as to what extent a premises licensed for the sale of alcohol might be able to rely on information already held by the licensing authority in making a tobacco licence application.  This might include the premises plan, right to work documents etc.  This serves to underline our original submission that there is much alignment between the licensing of alcohol and tobacco/vapes products, and a combined licence, or at least similar approach to both types of licences, would reduce unnecessary duplication etc. 

How long is required to implement the licensing scheme? 
A minimum of two years should be provided from the passing of the regulations until the licensing requirements come into effect.  This period will be required to ensure that retailers and regulators have enough opportunity to prepare to implement the licensing scheme effectively, including training and establishing administrative processes.

If there is anything else that should be considered in the implementation of the scheme, please outline it here. 
The Institute of Licensing supports good licensing regulation which delivers its intended outcomes while minimising the burdens on all parties.  The government will already know that local authorities are currently facing local government reorganisation across the whole of England, as well as devolution developments.  In addition, there are other major areas of licensing law and practice, including alcohol licensing which are currently being reviewed.
In the case of the review of alcohol licensing, our answers to this consultation have been given with the likely reforms in mind, including proposals to scrap prescribed newspaper advertising in LA2003 applications, which we strongly support.
The new licensing scheme must be clear and transparent for all parties.
We also recommend that the scheme include:

· A public awareness campaign to inform consumers and reinforce the importance of responsible retailing.
· A national database of licensed premises and personal licence holders to support enforcement and transparency. 
· A grace period for existing retailers to apply and comply without penalty.

For retailers, particularly those with multiple outlets, the following support measures would be beneficial:
· Clear national guidance on application requirements, conditions, and compliance expectations.
· Dedicated support channels for queries during the transition period.
· Advance notice of implementation timelines, allowing businesses to prepare and train staff accordingly. 
· Consideration of any means where alcohol and tobacco licensing can be combined (for example through applications, dual personal and/or premises licences, combined fees etc).

For regulators, effective implementation will require:
· New burdens funding or resource support to manage the implementation.
· Clear fee structures (we recommend nationally set) with clarity around regular review to ensure inflation-based increases.
· Training for licensing officers on the new scheme and its integration with existing systems.
· Digital infrastructure updates, including licensing registers and application portals.
· Consistent national criteria, reducing the need for local interpretation and ensuring fairness.


Please provide evidence of the impacts on retailers or any other businesses of implementing a licensing scheme. 

Licensing schemes provide consumer confidence and protect legitimate businesses from unfair competition from unscrupulous businesses engaging in illegal practices.  A well-resourced licensing system will ensure that there is advice and guidance available to businesses from dedicated, professional licensing officers who are also able to take action to protect good operators from those businesses which seek to undermine them.
The implementation of a licensing scheme for tobacco and vape products will inevitably have operational and financial impacts on retailers. However, the extent of these impacts depends largely on the design and delivery of the scheme. Evidence from existing licensing regimes —particularly alcohol licensing under the Licensing Act 2003 — shows that a clear, consistent, and proportionate framework can support compliance without placing undue burden on responsible businesses.
Responsible retailers are generally supportive of licensing in principle. It can help to drive out the irresponsible retailers. According to polling by the Association of Convenience Stores (ACS), 58% of retailers believe a licensing scheme for tobacco and vapes could be effective, provided it is backed by sufficient resources and implemented fairly. However, concerns have been raised about potential restrictions based on proximity to schools or outlet density, which could unfairly penalise compliant retailers and harm high streets and local economies.
Internationally, licensing schemes have been used to improve regulatory oversight and reduce illicit trade. For example, in New Zealand and parts of Australia, licensing has helped authorities track and manage tobacco sales more effectively. However, these schemes also highlight the importance of adequate enforcement funding. Without it, legal retailers face unfair competition from illicit sellers, undermining both public health goals and legitimate business operations.
In the UK, the alcohol licensing model provides a useful benchmark. It is well understood, scalable, and based on cost recovery, not profit. Retailers with multiple outlets are accustomed to managing premises and personal licences, and the system allows for consistent enforcement across regions. Adopting a similar approach for tobacco and vape products would minimise disruption and avoid duplicating administrative processes.

Conversely, poorly designed schemes can have significant negative impacts. Retailers have expressed concern that excessive fees, unclear conditions, and inconsistent enforcement could lead to financial strain, particularly for small businesses. There is also a risk that underfunded enforcement could allow illicit trade to flourish, further disadvantaging law-abiding retailers. 
To mitigate these risks, we recommend:
· Using the existing alcohol licensing framework as a foundation.
· Ensuring fees are fair, nationally set, and based on cost recovery.
· Providing clear guidance and support for retailers and regulators during implementation.
· Funding enforcement adequately to protect legitimate businesses.
· Avoiding arbitrary restrictions that penalise compliant operators.


Please provide evidence of potential public health benefits as a result of implementing a licensing scheme. 
A licensing scheme should help to tackle the sale of illicit and counterfeit tobacco, which can be particularly harmful to public health.
A licensing scheme will also help to aid compliance with the proposal within the Tobacco and Vapes Bill, to prevent anybody born on or after 1 January 2009 from being able to purchase tobacco.  Creating a smoke-free generation would bring massive public health benefits though it will restrict individual liberty.
These benefits are independent of any plans to include a public health objective, and we would reiterate our concerns that any public health objective will need to be very clearly set out – the use of tobacco and vape products does not generally align with promoting public health unless it relates to the use of tobacco products as a smoking cessation aide.  The experiences under the Liquor Licensing (Scotland) Act 2005 illustrate the issues here, and there have been occasions where objections or representations have been made based on alcohol health statistics in the area (level of alcohol harm related illnesses etc), rather than health impacts linked to the premises in question.

Please provide any additional evidence or views on the development of a retail licensing scheme, providing a clear rationale for any views that you offer.
The Institute of Licensing supports good licensing regulation which delivers its intended outcomes while minimising burdens on businesses and regulators.  Tobacco is a very harmful and addictive substance, and we support plans to regulate the sale and supply of tobacco products.
While this will be a separate licensing regime with legislation distinct from the controls of alcohol sales, the regime should benefit from the established arrangements for alcohol licensing wherever possible.  Our responses to the questions in this consultation seek to highlight this.
The Institute of Licensing is keen to work with the Department of Health and Social Care in the continued development of the proposals relating to the licensing of Tobacco and Vape products.
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